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148 MICHIGAN LAW REVIEW 

Witnesses — Claim of Privilege — Production of Partnership Books. — 
Proceeding for contempt. The defendant was subpoenaed to appear in court 
to testify as a witness on behalf of the United States, and to produce books 
belonging to a partnership of which he was a member. On his refusal to 
produce the books, because the books were partnership books, and as such, 
not in his custody except as member of the firm; and also because the books, 
if produced, would tend to incriminate him in violation of his privilege under 
the fifth constitutional amendment. Held, first that defendant's custody of 
the books, as member of the firm was sufficient to enable him to produce 
them; second that the mere statement of a person subpoenaed that evidence 
if given will tend to incriminate him, when moreover such person has not 
been sworn as a witness is an insufficient showing to entitle him to his privi- 
lege. United States v. Collins (1906), Dist. Ct. D., Oregon, 145 Fed. Rep. 709. 

The first proposition would seem to need no authority for its support. It 
is a familiar principle of partnership law that each partner has equal access 
to and control of the partnership books. MechEm on Partnership, §118. 
The second proposition has, in its various phases, been provocative of much 
discussion and diversity of ruling in both English and American jurisdictions. 
The law is now undoubtedly well settled that it is for the court first to deter- 
mine whether or not any direct answer to a question will furnish such 
evidence as to tend to incriminate the witness. Minters v. People, 139 111., 
363; Commonwealth v. Bell, 145 Pa. St., 374, Ex parte Senior, 37 Fla., 1. If 
this question is determined in favor of the witness, he may then be allowed 
his privilege and may use his own discretion as to the probable tendency of 
facts within his knowledge. State v. Thaden, 43 Minn., 253; Richman v. 
State, 2 Greene (la.), 532. And the sufficiency of his reasons cannot be 
inquired into, nor how his answer would incriminate him, for to do so would 
be to deprive him of his privilege. Fisher v. Ronalds, 16 Eng. L. & Eq. 417 ; 
People v. Mather, 4 Wend., 229. But a further point is made by the court 
in this case. It is said that the privilege may not be claimed until the person 
claiming it has been sworn as a witness and is on the trial asked incrimi- 
nating questions. Therefore, mere swearing of the witness is not a violation 
of his privilege and he may be compelled to be sworn. By a parity of reason- 
ing, the defendant in the principal case could not claim his privilege until 
he was sworn, and asked to testify, and the mere compelling him to bring 
the partnership books into court could not violate his privilege. This con- 
clusion would seem to be based upon valid reasoning. It was held in 
Sherman v. Barrett, 1 McMull. (S. C.) 147, that a subpoena duces tecum does 
not require the person summoned to testify, but only to bring into court the 
books or papers ordered by the subpoena. The case of In re Lippman, 15 
Fed. Cas., 572, was very similar in principle to the principal case, and it was 
there held that the order of the court must be obeyed and the books brought 
into court and then the witness would be given an opportunity at the trial 
to object to the introduction of particular entries in evidence. The court 
in the principal case, however, would seem to have stated the rule a little 
too broadly, when it laid down the rule that a witness can never claim his 
privilege until he has been sworn. There have been some holdings to the 
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effect that if it appears clearly that the only material evidence that can be 
given by the person subpoenaed will be of an incriminating nature, he may 
claim his privilege at once and the court should not order him to be sworn 
or examined (Skinner v. Steele, 88 Hun 307, Kinney v. Roberts & Co., 26 
Hun 166, Phoenix v. Dupuy, 2 Abb. N. C. 146, Neale v. Coningham, 17 Fed., 
Cas., 1266), and some cases hold that the witness under such circumstances 
can refuse to be sworn, Galbreath v. Eichelberger, 3 Yeates, 515, Ex parte 
Sauls et al., 78 S. W. 1073 (Tex.). If this rule can be upheld when applied 
to the swearing of a witness, no reason is seen why it should not be applied 
in the case of a subpcena duces tecum. If it appears to the court that the 
only possible evidence that can be produced in the form of books or docu- 
ments will be of an incriminating nature, the witness should not be com- 
pelled to bring them into court. See 3 Mich. Law Rev., p. 324. 



